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THE MARQUETTE LAW REVIEW
SHERIFFS AND CONSTABLES-FAILURE TO LEVY EXECUTION-LIABILITY TO
JUDGMENT CREDITOR.-The plaintiff obtained a judgment against defendants, and
thereupon an execution was issued out of circuit court to the defendant sheriff
in the usual form. It was returned unsatisfied. The plaintiff's attorney, discover-
ing upon examination of records that defendant debtor had an interest in real
estate subject to execution, notified the sheriff of such interest personally and
by letter. Several months later the plaintiff's attorney again notified the sheriff
of the debtor's interest, and nearly seven months after delivery to him the
defendant sheriff returned the execution unsatisfied. An order to show cause
why the said sheriff should not be punished for contempt for failing and
refusing to make such levy was discharged by the trial court, the court finding
that the said sheriff had not been guilty of either negligence or misconduct, and
that the plaintiff had suffered no actual loss or injury thereby. On appeal, held,
judgment reversed. The findings were contrary to the undisputed facts, and the
sheriff must be held guilty of contempt because of failure to perform his statu-
tory duties as required by the mandate of the execution. Cordts v. Reuter, (Wis.
1937) 271 N.W. 39.
Every court of record shall have power to punish sheriffs for contempt, for
any wilful neglect of duty, or of any process or lawful order of such court.
WIs. STAT. (1935) § 295.01 (1). The sheriff under Section 59.23 of the Wiscon-
sin Statutes (1935) shall serve and execute according to law all process and
orders issued or made by lawful authority and to him delivered including execu-
tions to be levied in compliance with Section 272.05. The degree of diligence
required by the sheriff upon execution is to proceed with reasonable celerity to
seize property of the debtor, if he knows or can reasonably ascertain that a
debtor has such property liable to seizure. Elmore v. Hill, 46 Wis. 618, 1 N.W.
235 (1879). If the judgment creditor has sustained actual loss or injury by
the misconduct alleged, the court shall order a sufficient sum to be paid by the
sheriff to indemnify the creditor and to satisfy his costs and expenses. WIs.
STAT. (1935) § 295.14; State ex rel. Mann v. Brophy, 38 Wis. 413 (1875). As a
general rule sheriffs are liable civilly for acts and omissions of deputies acting
officially or under color of title. Rogers v. Marshall, 1 Wall. 644, 17 L.ed. 714
(1863) ; Russell v. Lawton, 14 Wis. 203 (1861). The sheriff and deputy are one
officer, and acts of the deputy are acts of the sheriff, Albrecht v. Long, 25 Minn.
163 (1878), but not to be regarded as such for all purposes, and the sheriff is
not chargeable under all circumstances with notice of what his deputies do about
service of process. Mahon v. Kennedy, 87 Wis. 50, 57 N.W. 1108 (1894). Failure
to levy execution on property subject to execution with no showing of sufficient
diligence creates liability on the part of the sheriff. Elmore v. Hall, supra. In
this case, a delay by the sheriff of four days was held to create liability. Where
the sheriff is of the idea that property seized will not satisfy costs and there-
upon increase the judgment, he may at his peril refuse to levy; if he is mistaken
or acts in bad faith he is liable. In re Mowry, 12 Wis. 52 (1860). The sheriff is
liable for failure to levy on land under the mistaken belief that such property was
exempt as a homestead. Harston v. Langston, (Tex. Civ. App. 1926) 292 S.W.
648. It is the duty of the sheriff to levy execution first in favor of those first
delivered to him. Knox v. Webster, 18 Wis. 426 (1864). An officer having several
executions against the same debtor who fails to give priority to the senior
executioner is liable unless by positive act of such executioner process is
waived. Ordinary diligence and honest motives are no defense. Ohlson v.
Pierce, 55 Wis. 205, 12 N.W. 429 (1882). That plaintiff's attorney verbally
directed the sheriff to stay proceedings in execution is no defense to a sheriff's
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failure to proceed. Carmical v. Broughton's Adm'x., 249 Ky. 749, 61 S.W. (2d)
612 (1933). But a sheriff, by showing that property is already in the possession
of the debtor's assignee for benefit of creditors by virtue of replevin proceed-
ings, is exonerated from liability. Clark v. Lantoreux, 70 Wis. 508, 36 N.W. 393
(1888). As tr the adequacy of property seized on execution, an officer is not
liable for making an inadequate levy of an execution, knowing that more prop-
erty is available and an attachment is about to be issued, if the amount of the
property levied on is such as a prudent or reasonable man would have deemed
sufficient to satisfy the judgment. Raume v. Winkelnan, 192 Minn. 1, 255 N.W.
81, 93 A.L.R. 313 (1934). A sheriff, using his discretion to decide as best he
can, attaching more property than necessary due to honest mistake, is not liable
to the debtor. Costa v. Goldenberb, 258 Mass. 226, 154 N.E. 579 (1927). But the
sale of farm property on execution to the value of $10,000 sold for $25, to
satisfy a judgment of $6.85 was so excessive as to be the basis of a suit. Mason
v. Wilks, (Mo. App. 1921) 288 S.W. 936. In State ex rel. Mann v. Brophy, supra,
on a showing that the sheriff, knowing that he could make a levy on a day
peremptorily directed by the judgment creditor's attorney, failed to do so, and
the debtor being thereafter declared a bankrupt, the sheriff was adjudged guilty
of contempt, and in addition was required to pay the whole amount of the
judgment debt to the judgment creditor. The court in the instant case declared
that the facts did not warrant the impositon of such a harsh penalty, for while
certain personal property may no longer be subject to execution, the plaintiff
has actually suffered no loss, as she still has a lien on the judgment debtor's
interest in real estate, as of the date of her judgment.
JoHiN T. McCAmRnaL
TORTS-PROXIMATE CAUsE-LABLrrY oF TELEPHONE COMPANY FOR FAILURE
-To MAKE CONNECrIN.-The plaintiff's saw mill was threatened by fire and a
call was made to the fire chief in the nearby village. The defendant's telephone
operator refused to make the connection, claiming that the defendant was in
default in his payments (allegedly an error on her part). The plaintiff sued for
damages by fire under Section 180.19 of the Wisconsin Statutes (1935). The
jury in the trial court found that the plaintiff sustained damages of $1500
because of the defendant's failure to give the plaintiff the connection as required
by the statute. On appeal, held, judgment affirmed; from the evidence it could
be reasonably inferred that had the defendant promptly complied with the
request for the telephone connection, the property would have been saved by
the fire department. Boldig v. Urban Telephone Co'mpany, (Wis. 1937) 271 N.W.
88.
Under Section 180.19 of the Wisconsin Statutes (1935) telephone and tele-
graph companies are held responsible for all damages occasioned by the negli-
gence of their operators in transmitting or delivering messages. The Wisconsin
court has .several times ruled on the question of telegraph companies' failing to
deliver messages promptly or correctly, but has heretofore never decided any
case where a telephone company failed to make a connection. In the telegraph
cases it has been held that where the plaintiff could show special injuries directly
caused by the defendant's negligence in transmitting a telegram, the company
is liable for all such damages. Sherrerd v. Western Union Telegraph Caompany,
146 Wis. 197, 131 N.W. 341 (1911) ; Cutts v. Western Union Telegraph Coin-
pany, 71 Wis. 46, 36 N.W. 627 (1888). The court has emphasized that the limits
of responsibility under t.i sstatute must be worked out through the formul3
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